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Charging Party.
SYNOPSI S

The Public Enpl oynent Rel ati ons Conm ssion denies a notion
for summary judgnment filed by Engl ewood PBA Local 216 (SOA). The
SOA filed an unfair practice charge against the Gty of Engl ewood
alleging that the City violated the New Jersey Enpl oyer- Enpl oyee
Rel ations Act when it refused to pay three lieutenants in
accordance with the terns stated by the chief of police in his
response at step one of the grievance procedure. The Comm ssion
concl udes that although there are no material facts in dispute,
on this limted record it cannot discern how paynent in
accordance with an arbitration award differs from paynment under
the chief’s grievance responses and constitutes a repudi ati on of
t he contract.

This synopsis is not part of the Comm ssion decision. It
has been prepared for the convenience of the reader. It has been
nei ther reviewed nor approved by the Conmm ssion.
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DECI SI ON
On February 1, 2006, Engl ewood PBA Local 216 (SOA) noved for
summary judgnent on an unfair practice charge it filed agai nst
the Gty of Engl ewood. The charge was filed on Septenber 8, 2003
and anended on Cctober 30, 2003.Y The SOA alleges that the Gty
viol ated the New Jersey Enpl oyer-Enpl oyee Relations Act, N.J.S A

34:13A-1 et seq., specifically 5.4a(1), (3) and (5),% when it

=
~

Heari ngs were postponed pending settlenent discussions.

N
~

These provisions prohibit public enployers, their
representatives or agents from “(1) Interfering wth,
restrai ning or coercing enployees in the exercise of the
rights guaranteed to themby this act. (3) Discrimnating in
regard to hire or tenure of enploynent or any term or
condition of enploynent to encourage or discourage enpl oyees
in the exercise of the rights guaranteed to themby this
(continued. . .)
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refused to pay three lieutenants in accordance with the terns
stated by the chief of police in his response at step one of the
grievance procedure. The charge alleges that the three
lieutenants served in their acting capacities for over one year
and shoul d have been paid at step one of the captain’s rate for
their first year in those positions and then at step two for
their second year in those positions.

A Conpl aint and Notice of Hearing issued on January 6, 2004.
The Answer admits that the City paid the three Iieutenants at the
captain’s rate for the tine period covering eight days before
their respective grievances through Cctober 3, 2003, when their
tenporary designations as officer in charge were rescinded. It
denies that all three lieutenants served in their acting
capacities for over one year or that any of themare entitled to
be paid at step two of the captain’ s rate.

The notion is supported by the certification of a police

lieutenant. The Gty has not responded to the notion. On March

2/ (...continued)
act. (5) Refusing to negotiate in good faith with a majority
representative of enployees in an appropriate unit
concerning terns and conditions of enploynment of enployees
inthat unit, or refusing to process grievances presented by
the majority representative.”
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15, 2006, the Chairman referred the notion to the ful
Commission. NJ.S. A 19:14-4.8.%
Summary judgnent will be granted if there are no nateri al
facts in dispute and the novant is entitled to relief as a matter

of law. N J.A C 19:14-4.8(d); Brill v. Guardian Life Ins. Co.

of Anerica, 142 N.J. 520, 540 (1995); Judson v. Peoples Bank &

Trust Co., 17 N.J. 67, 73-75 (1954).

What follows are undi sputed material facts.

The SOA represents all supervisory officers holding the rank
of sergeant and above, excluding the deputy chief and chief. On
Novenber 26, 2001, the SOA filed a grievance on behalf of Lt.
WIlliamJ. Hollenfer seeking acting captain’ s pay based on
Hol | enfer’ s designation as officer in charge of the Crim nal
| nvestigation Bureau. On August 15, 2002, an arbitrator
sust ai ned the grievance.

The SOA then filed three additional grievances on behal f of
three other lieutenants seeking acting captain’s pay for
performng the duties of an officer in charge. On August 21,
2002, the SQA alleged that Lieutenant Steven Sabo had been
wor king as the officer in charge of the Crimnal Investigations
Bureau since January 7, 2002. On Septenber 4, the chief

sustai ned the grievance stating that “[i]n light of the recent

3/ We deny the PBA' s request for oral argunent. |Its positions
have been fully briefed.
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arbitration ruling, on this assignnent, | amin agreenent that
you shoul d be conpensated accordingly.” On Qctober 21, the SCA
al | eged that Lieutenant John Banta had been working as the
Operations Oficer and should be paid in an acting captain’s
position retroactive to the date of his assignment. That sane
day, the SOA alleged that Lieutenant Arthur O Keefe was
designated as the officer in charge of the Uniforned Patrol

Di vision and should be paid in an acting captain’s position
retroactive to his date of assignment. On Cctober 22, the chief
sust ai ned those two grievances, stating that Banta and O Keefe
are “entitled to the appropriate conpensation for a Captain with
two years and four nonths experience.”

The Gty then filed an action in Superior Court seeking to
vacate the arbitration award that triggered the subsequent
grievances. |Its conplaint asserted that the chief did not have
the authority to designate an officer in charge. The City also
named the three other lieutenants in its conplaint. The Court
di sm ssed the conplaint and confirnmed the arbitration award.

The three lieutenants then filed the appropriate paperwork
for conpensation at the captain’s rate of pay. According to
Hol |l enfer, they were infornmed that they would be “paid in
accordance wth the arbitration decision, but not the relief that

the chief described in his answers to the grievances.”
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The SOA argues that by refusing to pay the grievants in
accordance with the chief’s determnation, the Cty has
repudi ated the contract and the grievance procedure.

Al though there are no material facts in dispute, we
neverthel ess deny sunmary judgnent. On this limted record, we
cannot di scern how paynent in accordance with the arbitration
award differs from paynent under the chief’s grievance responses
and constitutes a repudiation of the contract. Accordingly,
summary judgnent nust be deni ed.

ORDER
Summary judgnent is deni ed.
BY ORDER OF THE COWM SSI ON
Chai rman Hender son, Conmm ssioners Buchanan, D Nardo, Katz and
Wat ki ns voted in favor of this decision. None opposed.
Conmi ssioner Fuller recused herself.

| SSUED: March 30, 2006

Trenton, New Jersey



